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RECENT DEVELOPMENTS IN CALIFORNIA AUTOMOBILE

INSURANCE LAW

I can't say how honored and pleased I am to
talk to you. We have a very difficult time, I
think, in dealing with the concepts we will see this
afternoon. To those of you in the insurdnce business
they may come as a shock, but I think it will be an
interesting shock. Let me refer you to the outline

which has been distributed. (Appendix I)

First let me explain. I have put up on the
blackboard for our reference a diagram (see Appendix
II). This is an insurance company which has a
contract with a construction company. We will
comment on that relationship only briefly. The
insurance company also has many insurance contracts
and one of them is with a young woman, aged 19 named
Betts. That young woman runs into another young
woman named Gallucci. Ms. Gallucci because of this
automobile accident has suffered a brain stem injury
and is in a coma. It is this set of relationships

we will talk about.



The Betts-Gallucci relationship involved what
our law in the United States calls a tort, strange
little word, which sounds like cake. That's the
heart of our subject. To discuss this properly we
have three participants. I will transmit a message
Fukuda-san will interpret the message, (translate)
and you, the audience, have the most difficult job
of all: making something out of this group of
imported ideas which will relate to your experience.
I am here to help, if I can. Many of you may objecﬁ
to some of the things I say and I will watch, your
faces and see if we need from time to time to go
more slowly or if some point is being rejected
altogether. This is quite possible considering the

subject matter.

1 The subject is recent developments in
automobile insurance law in the state of California.
California is not in this respect an insignificant
state. We have, I was once told, almost as many
automobiles as we have people although that sounds
very high. At one time in the city of Los Angeles,
I was told, there was one automobile for every seven

tenths persons. So the automobile is our life. The



human wreckage of our use of the automobile is

extreme.

California has many Codes of law. We must note
the Insurance Code, the Vehicle Code and, in one or
two places, the California Civil Code. The Vehicle
Code requires that owners of automobiles have
insurance — automobile insurance. But it imposes no
penalty for not having it, unless the owner has been
in an accident. Thereafter he or she may not
operate his or her vehicle without an insurance
company or some financing institution providing
security for payment of any judgment against him,

In addition to that the Vehicle Code requires that
owners of automobiles have insurance in the amount,
as we so commonly, put it, of "15/30/5." meaning
$15,000 dollars for each person injured, $30,000 for
all persons injured in one accident and $5,000 for
property damage. The owner's policy provides
coverége in case a driver, other than the owner,
drives the car and causes an injury, provided this
is with the owner's permission. This Vehicle Code
allows the owner to be subrogated against the

driver. [That term "subrogated" is an



extraordinarily difficult one and since it isn't
part of our main problem let's postpone any
discussion of that until after the lecture. You may
want to talk about it because I'm sure Japanese law
has something very much like it.] But in any event
owner and operator are covered. There is a
peculiarity of insurance policies, auto insurance
policies, required by our Insurance Code (Sec.
11580 (b) (4)) that is relevant at this point. That
is the requirement that insurance policies contain a
clause known by many terms, the "permission" clause
and the "omnibus" clause are the most usual terms.
It's purpose is very simple and doesn't really
deserve all those terms. It means this. If I,
having an automobile and an insurance policy on it,
give you permission to drive it, you are insured by
that policy. Practically speaking you are insured
to the same extent that I am. The purpose of all of
this in the background. It is found in an act known
as the Owners Financial Responsibility Act. Our
"omnibus" clause and the OFRA are aimed at

protecting one person, the injured person.



(1) There is customary in automobile insurnace
policies a number of different clauses which we have
to observe. We won't try to get all of them in but
only some of the important ones. Perhaps we ought
first to remember the "permission" or "omnibus"
clause we just discussed. In addion, by inveterate
custom in practically all of the States of the
United States, with a very few exception, a clause
is included in auto policies stating that a claimant
against an automobile driver may not directly sue
the insurance company. The injured person on our
blackboard outline (Ms. Gallucci) may not sue the
insurance company unless she has a judgment against
Ms. Betts. Once Gallucci has won a judgment against
Betts, she may then sue the insurance company.
California Insurance Code 11580 (and similar statues

in many states) support this right to sue.

The second clause, therefore, prohibits direct
action against insurance companies except as just
discussed. About five jurisdictions permit direct
action. The two most important are Wisconsin and
Louisiana. (In those States Ms. Gallucci may sue

the Insurance Company directly without first suing



Ms. Betts. The other jurisdictions are Rhode
Island, Guam and Puerto Rico. I have been on Guam
and there are many traffic accidents in Guam, so

maybe it's a good thing. I don't know.

The third clause we ought to observe relate to
the insurance company's duties when its insured (Ms.
Betté) has an accident. We are thinking mostly
about a law suit arising out of the accident. The
insurance company has, broadly speaking, two duties.
Its first, is the duty to defend the insured. If
Ms. Gallucci sues Ms. Betts the insurance company is
supposed to provide lawyers to defend Ms. Betts.
Those lawyers represent Ms. Betts and are supposed
to have her interests foremost in mind in any
litigious decisions they make. The second duty is
the duty to indemnify, if we can use that term.

That is, the insurance company has the duty to pay
any judgment against Ms. Betts, within, of course,
the policy limits, or to pay a settlement. That is,
if the litigation does not go to judgment, the
parties may settle it by agreement. The insurance
company will be in control of this settlement,

practically speaking. The insurance company must



pay the settlement, but only within the policy

limits,

(2) Let's look at some of the coverages that are
found in auto insurance policies. Now, quite
normally, a person buying automobile insurance will
have the following coverages. First, he or she will
have liability coverage. Of course, that what's
material in our discussion. In addition to
liability coverage, there will be medical payments
coverage. I'm sure this is much the same in Japan.
Medical payments provide for payment to the
passengers of the car covered by a policy. 1In
addition, there will be, normally, collision
coverage. This means damage to Betts' car in an
automobile accident is covered without respect to
fault. There will be comprehensive coverage. This
provides indemnity in case of e.g., vandalism,
theft, and things of that sort. And I suppose it
ought best to be thought of as property insurance
rather than automobile insurance. And last:
uninsured motorists coverage. Not in our case of
Gallucci and Betts but in others, uninsured motorist

protection can be very, very valuable. Let us say



that you are driving your car, and you have a policy
with uninsured motorists coverage. Your car is
struck by another car which then does a very
unlawful thing; it speeds off. You were too stunned
to identify the car; you have suffered personal
injury; there has been great damage to your car.

The other driver, who was at fault, has escaped.
Your policy will provide coverage to you. The law
in California requires that coverage (Insurance Code
11580.2.). If you don't want it, however, you may
reject it but the law requires it unless you reject
it. The figures I previously put on our blackboard
($15,000/30,000/5,000) are very often the amount of
coverage in "UMC" (as uninsured motorists coverage
is sometimes called). If you suffer $25,000 worth
of personal injuries yourself, it won't be entirely
covered. If your car is damaged to the extent of
$7,500, UMC won't cover all of that. But it will
certainly be valuable, nonetheless. Larger amounts
of UMC coverage are normally obtainable. A recent
development, not originating in statute or law but
by reason of insurance industry marketing has been

the availability of underinsured motorist coverage.

That is, if you are in an accident and the person



who strikes you is then found only to have the
amount of insurance I have previously put on the
blackboard (i.e., 15,000/30,000/5,000).

Underinsured motorist coverage will provide that you
get the difference between that amount and the
$25,000 personal injury which, we will assume, you
personally suffered. And also the difference
between $5,000 and the $7,500 damage to your car.
Underinsured motorist coverage is now required by

law in California, see Insurance Code 11580.2.

2 Let's go on to the next topic. This is the
system of automobile reparations in California.
"Reparation" is a term that has been customarily
used in recent years to mean the system by which we
try to make people whole, to make their damages good
where they are injured or their property is damaged.
Widely, in the United States the system has been
based on fault. In this respect it is part of a
branch of our law called the law of torts. There
are many torts. Assault and battery is a
commonplace one. Invasion of others' land, or
"trespass" is another. Being negligent in the

operation of an automobile can be a tort.



Negligence means the failure to exercise due care
with respects to the rights of others such that you
are the proximate cause of injury to them. So that
is going to be an issue in Ms. Gallucci VS. Ms.
Betts. Was Ms. Betts at fault? Or was Ms. Gallucci
at fault? California has departed from that older
system by adopting what is called the doctrine of
"comparative negligence", meaning comparing the
degree of fault of the two parties and computing
damages accordingly. That isn't to say that
sometimes one person may not be 100% at fault. What
would you say about a driver who injured another
driver by running deliberately through a red light.
Was the 100% fault? I think probably you could say

that.

(1) There is another system which has been adopted
in 20 or more states. It's called "no fault". If
you take that system in its pure sense, the system
as proposed originally by Professor Keeton (then at
the Harvard University) and Professor O'Connell

(then at the University of Illinois) it meant that
each person buys his or her own insurance and this

insurance protects him in the event of an



accident. Under this system, Ms. Betts' insurance
policy would protect Ms. Betts. Ms. Gallucci's
insurance policy would protect Ms. Gallucci! No
need to go to court, your insurance company and you
would negotiate a settlement! This infringed upon
the interest of whom? Will you tell me? Lawyers!
However, in many states which adopted "no fault"
legislation, the legislation was limited in scope so
that it applied, for example, only to accidents
involving small amounts. If the accidents were very
serious and damage were very large then an injured
claimant didn't look to the "no fault" system at all

but could relay on the "tort" or fault system.

(2) I introduce the subject of lawyers without
disparagement. I am one. But we must realistically
be aware that in what we are beginning to talk about
today there are economic interests and there are
professional legal interests as well as Ms. Betts'
and Ms, Gallucci's. Let us examine something which
I have heard Japan does not have and that is the
business of jury trials in civil cases. This is a
guaranteed right by the California Constitution and

also by the Federal Constitution in Federal cases.



The jury is a group of twelve people selected by an
officer of county government generally known as the
Jury Commissioner. I have been summoned for jury
duty. Any citizen (with few exceptions, such as
Judges, the Governor, and some others) can be
summoned to perform jury service. The jury's job is
an unique one, perhaps a little subtle and difficult
to understand. If we put it in terms of real life
you can see it better. Sitting here, let us assume,
is the judge in his robe. He looks disinterested,
perhaps bored. Over here are the jurors. The first
step is for the two lawyers (right there — you would
be a lawyer, and you would be a lawyer, representing
the other side.) to decide whether they will accept
or object to jurors made available by the jury
commissioner. Finally the jurors are all selected
— twelve of them. They are sworn in., Their job is to
find the facts, the judge does not. What is a fact?
(I can put that question to you philosophically and
we can't answer it, can we?) As far as the law goes
it is a fact or not a fact that Ms. Betts was
negligent in driving her car, or it is a fact that
Ms. Gallucci's negligence exceeds that of Ms. Betts.,

It is also a fact or not a fact that Ms. Betts



inflicted $200,000 physical injury damage on Ms.
Gallucci or it's not a fact. The jury will find how
much. The jury is subject to the judge's control in
some respects. At the conclusion of the trial the
two attorneys will submit to the judge instructions
for him to give to the jury and the judge will
accept, reject or modify these instructions or
compose his own. The instructions deal with matters
of law which will guide the jury in finding facts:
e.g., the legal rules about negligence which will
have to be applied by the jury in deciding the fact
(or non-fact) of negligence. The judge will say:
"If you find that Ms., Betts drove deliberately
through a red light then you should find that she
has been negligent as to Ms. Gallucci." The jury is
guided by these instructions after the judge has
instructed the jury, the jury troops out into the
juryroom and discussed and debates until they reach
a verdict. Then they come back in and say, "Your
Honor we find for Ms. Gallucci in the amount of

$20,000" or whatever figure they have found.

(3) A vital subject that we have to discuss to

understand what follows is the subject of damages.



We ought to compare the case of the construction
company in the outline on the blackboard. The sole
reason for having the construction company on the
board is the following comparison. If the
construction company breaches its contract to build
a building for the Insurance Company are damages to
be made available? Of course. But what sort of
damages? Our law says that for the insurance
company to recover damages they must be of the kind
that can be called foreseeable. The construction

company should have understood that if it failed to

complete the building on time the insurance company
would suffer damages because of delay. These are
"breach of contract" damages. They are
circumscribed by foreseeability and probability. On
the other hand tort damages are not so
circumscribed. Any consequence that flows from the
tortious injury that is not too far removed from the
standpoint of cause is within its ambit so that if
Ms. Betts struck Ms. Galluci and cause a heart

attack it doesn't matter if it's foreseeable.

(4) Secondly, we have to note the direct damages

involved in torts. Direct damages are those that



can be proved clearly to have flowed from the
accident. For example, hospital bills, other
medical costs, loss of wages. If Ms. Galluci were,
let us say, to be out of work for six months, she
suffered loss of wages for that time, because of Ms.
Betts wrongdoing. It can include other things
because lawyers are very imaginative. I think you
see the thrust. In addition there is the sort of
damage known variously as "noneconomic" damage,
"emotional distress", "pain and suffering". Let us
suppose that the jury is presented with a claimant
in court who has lost an arm. All jurors can
imagine what that is like,--the pain, the suffering,
the feeling of loss, even the feeling or being
different from other people follows from the injury.
We have to ask: how do you put a price on it? Who
puts the price on it? The jury does and the amounts
tend to be in round numbers, e.g., $500,000. Last,
let's examine the most difficult one of all,
punitive damages, or as they are called sometimes,

"exemplary" damages.

(5) In some cases a person's wrongdoing is so bad,

so wanton, so malicious, so oppressive Or so



fraudulent (in the sort of case that involves fraud)
that they ought to be made to sting. They should
suffer a penalty. We have to ask ourselves to whom
does the penalty get paid, the State? The state
normally imposes penalties for criminal misbehavior.
does it not? No! Punitive damages go to the
plaintiff. 1If Ms. Gallucci sues Ms. Betts I don't
think there will be a punitive damages case because
more than mere negligence is called for. A case
where punitive damages might be awardable would be a
case of a deliberate assault and battery. Punitive
damages need to be quantified don't they? Who
decides how much punitive damages should be awarded?
The jury! In the case of both emotional distress
damages and punitive damages the jury decides the
amount. The judge may say: "No that's too much,
that's absurd, that's ridiculous, you can't award

that much." But judges do not often do that.

Another round number will be stated by the jury
for punitive damages. They found, let us say,
$500,000 for emotional distress (see the discussion
above). They would give another round number for

our assailant who battered his victim. $3,000,000?



You can imagine, in a case of a corporation, a very
large corporation like General Motors, if it
directed the commission of that sort of cpnduct how
much in way of punitive damages it would take to
make General Motors sting, to feel the penalty? One
percent of the gross, for a week, for a year?
Figures like that have been talked about. Mutual of
Omaha suffered a very famous jury verdict in the
amount of $5,000,000 for a basic claim that was as I
recall, about $45,000 direct damages and $78,000
emotional distress damages. This was afterwards
reduced by the courts, but it is an example of how
far Jurors may go. See Egan v. Mutual of Omaha, 24
Cal. 3rd 809, 169 Cal. Rptr. 691, 620 P.2d 141
(1979), cert. denied, 445 US 912, 100 S. Ct. 1271,
60 L.Ed.2d 597 (1980). The California Supreme Court
gives a useful discussion of legal rules pertaining

to punitive damages under our Civil Code.

(6) I think we have now briefly examined some major
concepts. I don't know if you are satisfied or
whether they are entirely clear. For the moment
let's just look at our diagram from the standpoint

of the sorts of damages we have discovered. Let's



assume that Ms. Betts is held responsible to Ms.
Gallucci. Will she have to pay for hospitalization?
Will she have to pay for loss of wages? Will she
have to pay any other direct damages? Yes. Will
her insurer have to pay if she is held liable? in
Ms. Betts' case, the ceiling on her policy was
100,000/300,000/50,000. If Ms. Gallucci's direct
damages amounted to $200,000, that is, hospital,
doctors, and so on, the policy's coverage would be
limited to $100,000. That's the policy limit. It
has become a sort of science, and perhaps really an
art for lawyers to find out how to "break" the
policy limits and recover more than the policy

provides. We will come to that in just a minute.

Next, how about emotional distress? Ms.
Gallucci (in fact a real person in a case we will
mention) suffered a brain stem injury. She is in a
coma. For the moment don't look at this from the
standpoint of an insurance officer, look at it from
the standpoint of a juror. It's difficult because
of her coma. How much? Then punitive damages. No,
they would not be available in our case because I

think the most we can say is that Ms. Betts is



responsible for negligence. She has not been
oppressively, fraudukently, or maliciously at fault.

Punitive damages will not be considered for award.

(7) The last point we want to mention in this
connection is found in the outline under "uninsured
motorist". There is one problem in that area which
is worth your notice. Let's suppose that I borrow
your car in California. You give me permission to
use it. Your policy has uninsured motorist
coverage. My policy, because I own a car which has
been disabled, also has uninsured motorist coverage.
Both coverages have 15,000/30,000/5,000 limits.

Here is the question: can I pile my policy on your
policy? That's known as "stacking". In other words
there are two uninsured motorist coverages, do I get
the benefit of both? 1In Minnesota one decision said
(this seems a little hard to believe) that an
injured motorist could claim 1, 2, and 3 uninsured
motorist clauses covered him and recover the total
provided by all. Hague v. Allstate Insurance Co.,
289 N.W. 2d 43 (Minn. 1979); affirmed 449 US 302,
101 s.Ct. 633, 66 L.Ed. 24 521 (1981). 1In

California a recent amendment to Insurance Code



11580.2(d) provided that if more than one UMC was
available, recovery should be limited to the highest
of the applicable coverages with proration among the

insurers.

3 (1) Our next major topic is the auto insurer and
its insured. We have observed that the insurer has
a duty to defend the insured and also to pay any
judgment or settlement against the insured within
the policy limits. What does that amount to in
practice? What happens in Ms. Betts' case, for
example, when she was sued by Ms. Gallucci. The
insurance company in this case was Allstate
Insurance Company aﬁd the case was let me now point
out, an actual one. Betts v, Allstate Insurance
Company, 154 Cal.App.3rd 388, 201 Cal. Rptr. 528
(1984). Allstate was supposed to defend Ms. Betts
and it did, in fact, hire the firm on Ruston and
Nance to represent Betts in the case of Gallucci v.
Betts. An intriguing fact is that Ms. Gallucci was
also insured by Allstate. Prior to the trial in any
case there are usually prolonged negotiations for
settlement. Ms. Gallucci's lawyer offered to settle

the case for the policy limit, $100,000. The



insurance company and its lawyer said absolutely
not, we will never do it. The Ruston firm which
represented Ms. Betts was, of course, hired by the
insurance company and occupied a difficult position.
This law firm may be one that is retained by
insurance companies and regularly gets cases from
them. Such a law firm must have a fear in the back
of its mind. A lawyer is not supposed to represent
a client where the lawyer has a conflict of
interest. 1In this case does the law firm retained
by an insurance company to represent Ms. Betts, a
law firm perhaps regularly employed by the insurance
company, have a conflict of interest? A very good

question not easily to be answered "yes" or "no".

(2) The insurance company is entitled in these cases
to the cooperation of the insured. There is a
clause in auto policies to the effect the insured
pledges herself or himself to cooperate with the
company, assist in making settlements, assist in the
conduct of suits, etc., known as the "Assistance and
Cooperation of the Insured Clause". She (Ms. Betts)
would be bound to have physical examinations, to

attend meetings, to have her deposition taken.



That's her duty. In our case there is no question
Ms, Betts did her duty. She was nineteen and very
much overwhelmed by lawyers, and insurance
companies. The Insurance Company told her it's
wrong to settle. I believe you, she said. The
Ruston firm said it was wrong to settle. She
believed it. An Insurance Company, although this is
not involved in our Gallucci v. Betts case,
sometimes does something else that is worth your
observing. Let us assume that the people in charge
of claims adjustment in the insurance company feel
very strongly after examining the facts in a case
that there is no coverage in the policy and that
they don't owe anything. A common enough practice
in California is for insurance companies to say that
we ought to defend; we will do so, but we want to
make clear to our insured that we don't believe we
have to pay if there should be a judgment against
her. Insurance company employees will approach an
insured and ask her to sign a "waiver (of coverage)
agreement”. Let's assume that even Ms. Betts won't
do that. Then the insurance company would send a
letter to the insured to the effect that "we will

defend but we will also reserve our right later on



to claim no coverage". In other words the company
will defend but won't pay. This "reservation of
rights" didn't occur in Ms. Betts case, actually,
but it's something that is common and should be

noted.

In California, under a decision in one of our
court of appeals [San Diego Navy, etc. Credit Union
v. Cumis, 204 Cal. Rptr. 494 (1984)] if an insurance
company reserves rights it has an automatic conflict
of interest and must pay for counsel retained or
chosen by the insured. There has sprung up a whole
industry sometimes called the "three hundred dollar
an hour" lawyers. I don't know whether Japanese
lawyers charge that way but three hundred dollars an
hour is pretty good. These people are more
frequently called, after the name of the case,

"Cumis counsel",

We have now covered something about the duty of
the insurer and we need to add one thing. I think I
will go no further than restating that the insurance
company has a duty within the policy limits to pay a

judgment or settlement.



(3) Our next topic is, by any odds, the most
important thing we will talk about, as far as
California law is concerned. That topic is the duty
of "good faith and fair dealing". Let me read to
you a definition of that phrase "good faith and fair
dealing”". It comes from a partly academic
background, the so called Restatement of Contracts.
Restatement, Contracts 2d, Sec. 205 says every
contract imposes on each party a duty of good faith
and fair dealing in its performance and in its
enforcement. That sounds like the gentlemen's code,
doesn't it, something everybody ought to do, but yet
specifically what is required? How does it apply to
insurance companies. Well, here is where a very
intriguing tale begins to be told. Does an
insurance company owe to its insured the duty of
good faith and fair dealing? Yes, our courts have
been unhesitating about that. Would you say that
the insured owes to the insurance company a duty of
good faith and fair dealing? Yes, of course. The
insurance company's duty of good faith and fair
dealing is special. This is due to the fact that to
all intents and purposes a breach of the duty of

good faith and fair dealing by an insurance company



enables that breach to be treated not only as one
for breach of contract but also as a tort. The
breach can be looked on as a tortious injury.
Different consequences (than contract ones) follow:
not only are "direct" damages allowable but also
emotional distress damages (which are seldom, if
ever, given in contract cases). There is a

possibility of punitive damages.

We might also observe (although this is not in
your outline) that California Insurance Code Section
790.03 (h) (5) provides that it is an unfair practice
for an insurance company not to attempt in good
faith to settle claims in which liability has become
reasonably clear. Although enforcement of the
section is largely in the hands of the California
Attorney General and the Department of Insurance,
the Supreme Court has held it confers a right to sue
an insurance company on a third party like Ms.
Gallucci in certain circumstances. Royal Globe Ins.
Co. v. Superior Court, 23 Cal.3rd 880, 153 Cal.
Rptr. 842, 592 P, 24 329 (1979). This section is not

involved in Ms. Betts' case,



(4) The third party action is the thing we want to
observe. "Third party action" is perhaps not a good
term but it's the one commonly used. The third
party action is exemplified by Ms. Gallucci vs.
Betts. The insurance company, Ms. Betts now says,
breached its duty of good faith and fair dealing in
its handling of the third party action. Wherein,
she has to be asked, did it breach its duty? The
following extracts from Betts vs. Allstate will

indicate the scope cf the duty:

"In addition to the duties imposed
upon the parties to a contract by the
express terms of their agreement the law
implies in every contract a covenant of
good faith and fair dealing. * * * The
California Supreme Court in Comunale v.
Traders & Generals Ins. Co., [50 Cal.2d
654, 328 P.2d 198] addressed the nature
and extent of duties imposed by this
implied covenant in liability insurance
policies. There the Supreme Court held an
insurer in determining whether to settle a

claim must give at least as much



consideration to the welfare of the
insured as it gives to its own interest.
* * * An insurer may be held liable for a
judgment against the insured in excess of
its policy limits where it has breached
the implied covenant of good faith and
fair dealing by unreasonably refusing to
accept a settlement offer within the
policy limits. * * * Liability is imposed
'for failure to meet the duty to accept
éeasonable settlements, a duty included
within the implied covenant of good faith
and fair dealing.' * * *'[R]ecovery may
be based on an unwarranted rejection of a
reasonable settlement offer and ...the

absence of evidence, circumstantial or

direct, showing actual dishonesty, fraud,

or concealment is not fatal to the cause

of action.' (Ibid.,; italics added; see

also Gruenberg v. Aetna Ins. Co., 9 Cal.3d
566, 573, 108 Cal.Rptr. 480, 510 P.2d
1032.) The duty to deal in good faith
with the other party to the contract of

insurance 'is a duty imposed by law, no




one arising by the terms of the contract

itself, * * * In other words this duty of
dealing fairly and in good faith is
nonconsensual in origin rather than
consensual.* * * ''[T]n deciding whether
or not to compromise the claim, the
insurer must conduct itself as though it
alone were liable for the entire amount of
the judgement.' (Johansen v. California
State Auto Assn. Inter-Insurance Bureau,
supra, 15 Cal. 34 at p. 16, 123 Cal.Rptr.
288, 538 P.2d 744). Thus, the permissible
considerations in evaluating the
reasonableness of the settlement offer are
whether in light of the victim's injury
and the probable liability of the insured
the ultimate judgment is likely to exceed
the amount of the settlement offer. Such
factors as the limits imposed by the
policy, a desire to reduce the amount of
future settlements, or a belief that the
policy does not provide coverage does not

affect a decision as to whether the



settlement offer in question is a

reasonable one."

It is instructive, in the Galluci v. Betts case,
to observe that the Insurance Company hired an
accident reconstruction firm. Are there people in
Japan who go to the scene of the accident and
attempt to reconstruct it so that they can provide
evidence in court? Probably you do. We have many
such companies and the Insurance Company hired one
of them. They filed reports adverse to Ms. Betts.
The Insurance Company tried to hide them. Secondly,
the insurance company's lawyers, the Ruston firm,
advised Ms. Betts that she, under all circumstances,
must never consider settling the case. There was a
judicial conference for settlement [judges have the
right to require parties appear and negotiate
settlement, if they can]. Ms. Betts wasn't even
invited to be present in person. Furthermore, she
was assured that if the judgment went against her
she should plead bankruptcy. Such a course of
action might have been ineffective but it led her to
go down the road with the insurance company and take

their position. [After the verdict in this case (we



will assume for now that the verdict was rendered),
the insurance company still insisted on refusing to
settle. They just said no at all points.] The
trail went on. Let's assume we have all the people
in the courtroom. Ms. Gallucci is brought in. I
think, personally that, perhaps, the judge ought not
to allow that. This judge did. When the jury was
given the case what did they do? They gave Ms,
Gallucci $450,000, exceeding the Betts' policy limit

by a substantial figure.

(5) Ms. Betts is in a peculiar position, isn't she?
She owes, it seems, $350,000 above what her policy
will pay. She has no money; she is only a
nineteen-year-old woman. She cannot possibly pay
that. At last she obtains independent counsel to
advise her. This lawyer tells her that California
law has evolved the doctrine of good faith and fair
dealing so that it has special application to
insurance companies who behave the way her insurance
company behaved. Ms. Betts sues Allstate. The
judge now is called upon and the jury is called upon
to decide whether or not Ms. Betts has a claim

against the insurance company for breach of the duty



of good faith and fair dealing. Let's take it as a
fact the jury says yes, she does; the judge's
instructions justify this. What sort of damages are
awarded? Ms. Betts says I want compensatory
damages. Yes, say the judge and jury, the amount is
$500,000. (Let's assume that is proved). Ms. Betts
says I want punitive damages. Yes, say the judge
and jury, the amount is $3,000,000. This insurance
company we have talked about has been defiantly
resolute in refusing settlement. What will it do in
this case? It will appeal. The case goes to the
District Court of Appeal. The appellate judges have
to decide what is proper to do. They have to decide
whether or not the awards of $500,000 compensatory
damages and $3,000,000 punitive damages are in
accordance with the law. What do the appellate
judges do? 1In a relatively long opinion, but quite
clearly, they say in substance this: The insurance
company must consider all offers to settle within
the policy limits. Remember we said Ms. Gallucci's
lawyer offered to settle for $100,000. 1In
considering settlements the insurer must look to the
interest of the insured as well as its own. If an

insurer breaches the duty of good faith and fair



dealing by failing to consider properly an offer to
settle within the policy limits it is clear under
the law that the measure of damages that can be used
is the tort measure of damages. Punitive damages
are appropriate. Emotional distress would be
appropriate. The judges really had only one
question of any substance before them. Was
$3,dO0,000 illegally excessive? What was their
answer? No. Against a corporation of this size?
No. In light of behavior by the Insurance Company
and its counsel? No. The judgment on behalf of Ms.

Betts against the insurance company is affirmed.

4 Ms. Betts owes Ms. Gallucci $350,000 plus the
$100,000 Allstate must pay. How much does Ms. Betts
have? She received $500,000 compensatory damages.
She has to give $350,000 to Ms. Gallucci. But how
about $3,000,000 punitive damages? She keeps it.

We ought to remember that Ms. Betts policy said she
was protected to the extent of $100,000 per person
injured. What has happened to that contractual
promise? Like my piece of chalk it was broken. It
now has become a tort. The damages that were

foreseeable are not the limit. Punitive damages can



be awarded. This situation, I think it's honest to
say, inflamed many people and there grew out of this
sort of case and many others, especially medical
malpractice cases, a movement known as "tort
reform". The tort reform movement started in
California in early 1970s. We had, just by way of
mention, a medical malpractice crisis at that time.
The doctors got together, and secured passage of an
act known as the Medical Injury Compensation Reform
Act (or "MICRA") which contained five reforms. One,
arbitration could be required. Second, if a person
suing the doctor had received medical payments from
his hospitalization coverage they had to be offset
against the patient's claim against the doctor.
Third, there is a cap on emotional distress damages,
- $250,000. Fourth, there is a cap on attorneys fees.
Fifth, damages will not be paid in a lump sum but
rather periodically. If the injured person, the
patient, was injured by the doctor, won a judgment
and then died the payments would not go on in most
cases. This could be regarded as a substantial
achievement on the part of the doctors. Whether

this amounted to "reform" is still debated.



(1) That leads us to 1986. In that year the tort
reform movement got a new lease on life. The
following situation had come about. Our law
provides that in the case of joint judgment debtors,
each of them has the duty to pay the full amount.

If you collect from one defendant instead of both,
the defendant who pays the full amount, of course,
has ﬁhe right to get reimbursement from the other
defendant. Some people found this a situation for
manipulation. If you are one of the defendants
could you possibly advantageously approach the
plaintiff secretly and say, I'll pay you right now
one-tenth of your claim if you release me entirely,.
It appealed to a lot of people. The result is that
one defendant is released of liability. The tort
reformers set their sights on this problem. They
had support from, most interestingly, municipal
organizations. Cities and counties would be sued
and as the richer of two defendants would in many
cases have to pay the full damages no matter how
small the percentage of their fault. For example, a
man without any insurance drives right through a
stop sign; this is not a light but a standard by the

side of the road that says in letters "stop". He



smashes into another motorist who is not at fault.
After the event it is ascertained that the stop sign
was partly obscured by a tree. Whose duty is it to
cut the trees? 1It's that of the city or county.
However, although the city or county has been
regularly attentive to this duty in the past, in
recent times it has been careless. Somebody
analyzing the degree of their fault compared to that
of the motorist would say 5% of the fault is theirs,
the rest belongs to the motorist who drove through
the sign. Who is sued? The motorist of course, may
have never been caught or, if caught, he may prove
to have neither money nor insurance. The city or

county is sued.

(2) This reform movement now including some cities
and counties, led to what's called a popular
"initiative". I have been told that Japan does not
have this particular sort of measure. California is
one of the relatively few states that does. What it
means is this, that if you or I decide that there
needs to be a law passed, we can by getting enough
citizens to vote for it, pass it whether or not the

legislature or governor act al all. There are rules



(see the California Constitution, Article II) as to
how we can do this. We must collect enough
signatures approving our proposition, our
initiative, to put it upon the ballot at the next
general election. When it's on the ballot there
must be enough votes to pass it. The tort reformers
got Proposition 51 (dealing with joint judgment
debtors) on the June, 1986 ballot. My wife and I as
California voters contend with these things, there
are many, many of them at every election. You
wonder who can understand them. The tort reformer's
initiative (Proposition 51) provided this, that in
the case of joint debtors emotional distress damages
would be measured by percentage of fault. In the
case of our motorist going through a stop sign a
jury might find that 95% of the fault was his, 5%
that of the city or county failing to cut the tree.
If the injured person claimed emotional distress,
only 5% of his damages on that claim could be
awarded against the city or county. This is a small
improvement, if it's an improvement. It isn't a
major success. The voters passed that initiative
and it became a law. I might point out to you that

I have a seminar, Law and Public Administration, in



which I try to deal with topics of this sort. 1In
the spring of 1986, the seminar dealt with the
problem which was the subject of Proposition 51.
Fukuda-san was a member of the seminar. We had
people from insurance, people from municipalities,
people from the California Trail Lawyers Association
and others come and talk to us about their points of
view. It was amazing that this happened to coincide
with something that became nationally known as the
"insurance crisis". There was nation-wide publicity
in the United States about the insurance crisis.

The people who talked to us talked not just about
Proposition 51 but about the insurance crisis. It
interested all of us. How vague they were on both
sides! The insurance companies and public officials
all said verdicts were excessive. The California
Trial Lawyers Association said that the insurance
company were behaving badly; they used the term
"excessive premiums", In 1986 or late 1985 nearly
everybody's auto insurance premiums went up. My own
became 150% of what it had been. The nation was
absorbed, and interest. What to do about this? The
subject died in talking. It was interesting to note

that all the accusations were of a general, vague



nature. Nobody showed how many excessive verdicts
there were. No attorney showed that premiums were
necessarily excessive. What did come out, I think,
was this. Insurance companies had been hurt by the
reduction of interest rates. Inflated interest
rates existed until, I think, 1982, Policies
espoused by the Reagan government appeared to have a
connection with the decline of interest rates.
Insurance companies had based their premiums on the
inflated rates of interest on the money they loaned.
When the case got through the litigation system,
many companies had difficulty finding enough money

to pay judgments.

The tort reform movement is really not dead by
any means. There is nothing, however, that takes
the steam out of movement like a minor success. A
small one can do a movement a great deal of harm,
because the voter thinks we have "solved the problem
by passing Proposition 51", The voter may not very
clearly have had in mind what the problem was but he
knows he did something. The tort reform movement

may steam with anger and rage but it is for the



moment forgotten. The question in my mind is what

will they do? What can be done?

Thank you very much for your attention and

kindness in putting up with a long-winded lecture.

* * %

[Question on "waiver agreements" and "reservation of

rights"]

In a waiver agreement what happens is that the
insured and insurance company agree that the
insurance company may retain its right later on to
deny coverage. If it provides a defense, it can
later on say we don't have to indemnify you if you
suffer judgement. The insured agrees to that. The
reservation of rights is different. This is used by
insurance companies in case where the insured will
not sign the waiver of rights. It amounts to a
declaration on the part of the insurance company
that it will (or may) later present coverage
defenses and does not intend to be committed to

indemnify the insured just because it defended him.



* * %

[Further question on the same general subject]

Primarily the reason was this, that in many
cases in many states insurance companies which
sprang to the defense of their insured were held by
courts to have lost their rights to plead that there
was no coverage. You see there are the two events,
the trial where the insurance company provides
defense and then if the insurer loses the duty to
indemnify. Insurance company might very well defend
while feeling there was no coverage. Courts have
said do that without saying something you have lost

your right to plead no coverage.

* k %

[Further question on same general subject]

It's sort of an obscure point but its one of
those very tactical things that are quite important.
In many states litigation came up, I think probably
30 years or more ago. In the case of insurance
companies which sprung to the defense of their
insured and provided the defense all the while

feeling that there was really nothing in the



insurance policy which would cover it but it none the
less happened that courts held the insurance
companies had waived their coverage defenses. An
example, there is a very famous case in California
which is known as Gray vs. Zurich Insurance Company.
[65 Cal. 24 263, 54 Cal. Rptr. 104, 419 P.2d4 168
(1966)1. In this case, as I remember it, a doctor
had been driving his car and got into altercation
with another motorist. The other motorist came and
stood beside the doctor as the doctor sat in his car
and the doctor was seen by witnesses to open the car
door suddenly. This knocked the motorist down. He
sued on two claims, one was negligence, the other
was deliberate assault and battery. As an instrument
for injury a car door can be pretty appropriate,
that is it can hurt. Insurance company said it
provided no coverage and in saying this it was
relying on a clause in its policy stating that
automobile policies never cover intentional
injuries. The insurance company although it
defended the doctor, later on felt, well, how can we
be held responsible for an intentional injury. So
you see, in a case like that the insurance company

if it failed to make a waiver agreement with the



insured or it failed to declare that it reserved its
right to claim no coverage of intentional injuries
its defenses would be lost because of the many state
decisions saying if you go to defend and don't say
anything you have lost your right to refuse
coverage. Actually, that was not the issue in the
Gray case but the facts help illustrate the

problem.

* * %

[Question on tort reform.]

Fukuda~-san knows a great deal about this
subject. The state of Florida has really enacted
tort reform, I think. It has a very comprehensive
statute. Among other things it reduces the
insurance premiums. Now that is, whether it makes
good sense or not, is an achievement to have it
pass. It does many, many other things including
limiting lawyers fees. The package is about that
thick (1/2 inch). So I would be wrong if I told you

I knew everything in there.



* % *

[Question about Reagan administration and tort

reform.,]

I might add the Reagan administration has also
sought tort reform. Beginning about a year ago, I
think, it had a very ambition package. It would, in
other words, seek congressional legislation which
would limit the ability of the state's to regulate
insurance to some degree. All I can say is this,
that Reagan administration package has been lost

sight of in the light of other events.

* % *

[Question on the future of tort reform.]

Honestly, I don't know what to think. I can
give you some of the factors in the picture. The
California legislature has never been very active in
supporting this movement. California's Governor
Deukmejian seems to support tort reform. However,
California's courts have just undergone a big
change. Three justices of the Supreme Court,

liberal justices, in the tradition of Justice



Matthew Tobriner (who can be looked upon really the
father of good faith and fair dealing law.) those
justices who were removed from office or not
reelected to office by the voters, three of them out
of seven. The justice who will become Chief Justice
of California is, I think by reputation, a very
conservative man. As, we say in English, that is a
straw in the wind. You can tell the way the wind is

blowing.



APPENDIX II

BETTS INSURANCE COMPANY
CONTRACT (INSURANCE POLICY)
[DUTY TO: DEFEND
COOPERATE
TORT PAY CONTRACT
DUTY OF GOOD FAITH AND FAIR
(AUTO DEALING] (CONTRACT
ACCIDENT) TO BUILD
AN OFFICE
BUILDING)
GALLUCCT CONSTRUCTION

COMPANY
DAMAGES ISSUES:
1. INSURANCE CO. v CONSTRUCTION CO.

2. GALLUCCI v BETTS
3. BEITS v INSURANCE CO.



APPENDIX 1
[At YASUDA KASAI Foundation, 2-4 PM, 22 January 1987]

DEVELOPMENTS IN CALIFORNIA AUTO INSURANCE LAW
I. The Automobile in California

A. Widespread use of automobile in California

B. State regulation of automobile use: Cal.
VEHICLE CODE

C. State regulation of insurance, auto
insurance: Cal., INSURANCE CODE

D. Important auto insurance policy clauses and
coverages:

Clauses:
- permission clause
~ no direct action against insurer
- insurer's duties to defend and to
indemnify
Coverages:
- liability
- medical payments
- collision
- comprehensive
~ uninsured motorists

I. Automobile "Reparations' in California

A. The "Fault" system: tort liability of auto
drivers cf. the '"no-fault" system

B. Jury trials in civil cases; '"contract" vs
"tort" damages

C. Scorp of tort damages in auto cases:

direct damages:
- loss of wages
- cost of medical care
- loss of prospective earnings
- etc,

emotional distress

punitive damages

D. Uninsured (and underinsured) motorists,

III. The Auto Insurer and the Insured



A. The duty to defend (i.e., lawsuits by injured
claimants against auto insureds)

providing legal counsel and conducting
litigation cooperation of the insured waiver
agreements and reservations of rights

B. The duty to pay judgments and settlements

effect of bankruptcy (of insured)

C. The duty of good faith and fair dealing

definition (Restatement of Contracts, 2d, sec
205) "third party" cases (cf "first party"
cases in fire, accident, disability, etc
insurance)
breach of the duty by the insurer
- conduct which constitutes breach
- damages against the insurer; policy
limits; "tort" vs "contract"
Betts v Allstate Insurance Co.,154
Cal.App.3d 688, 201 Cal.Rptr. 528, (4th
Dist., 1984)

IV. The "Tort-Reforms" Movement

A. General comment (including "tort-reform" vs
"insurance crisis")

B. California's MICRA (medical injury
compensation reform act) of 1974.

arbitration

limitation on emotional distress damages
limitation on lawyers's fees

deferred payment of judgments

C. Proposition 51, June 1986, and "joint and
several" liability












