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PRODUCT LIABILITY LAN IN THE UNITED STATES AND THE EUROPEAN
COMMUNITY: A COMPARATIVE VIEW

Whitmore Gray
Professor of Law

University of Michigan School of Law

It is a great pleasure for me to be back here again at Yasuda to discuss
a little bit a subject matter which I find very interesting and [ hope
that it continues to be worthy of some very close attention for business
people as well as academics like myself.

I come, to some extent, as a representative of the American legal commu-
nity, where the theory of the liability of producers for defectively manu-
factured or designed goods has developed. I hope that 1 also come as a
person, just a citizen of the world, just as an individual, interested
in the question of product safety and making a better and a safer society
for us all to live in.

I think that, from that latter perspective, namely the desire to have
safer products and safer life, national boundaries make very little diffe-
rence. Even from a legal point of view, over the last 25 years, we have |
seen a development towards a much more generally accepted set of ideas
relating to legal standards of liability in connection with defective
products,

Twenty-five years ago, the legal developments in this area really took
place principally in the United States. Even in other very advanced indu-
strial societies like Burope or Japan, the legal thinking as to the frame

work for remedies for persons injured by defective products was very lit-



tle developed.

Today the situation is substantially different. We are still in the mid-
dle of the development in the United States, and in line with our experi-
ence in other fields of private law, we have a great variety of solutions
for these legal problems. We have our 50 different state jurisdictions
in which, in each case, the State Supreme Court forms the highest level
for resolving these problems, so we really have 50 different systems of
product liability in the United States.

We still do not have and I cannot tell you when we might have it in the
future, a unified U S. law of product liability, We have a number of sta-
tutes I will talk about, that have been proposed now and which might bri-
ng about a degree of unification, but there is no sign that they are abo-

ut to be passed soon.

On the other hand, in the European common market we now have a common
market directive, which is a quite comprehensive coverage of the various
basic features of product liability law and which now sets the pattern
for product liability law in all the countries of the common market. So
that in some ways the developed areas of product liability law ére no

longer in the United States but in Europe right now.

What [ would like to do today therefore, is to look at the European com-
mon market directive as a kind of comprehensive listing of the issues
Vthat are to be considered in developing a system of product liability
law, and then to make comments, comparing the E.C. (European Community)
material with the American material. There is such a variety of provisio-

ns in the different States, and there is something relevant to all of
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them. -In neither the case of the E.C. nor the U.S., I will be able to
cover these developments in detail and it may well be.that you have part-
icular questions that you would like to have considered. So I would like
to suggest that during the first half of my talk, before we-take a short
break in the middle, you write down any particular question that you mig-
ht have ( in Japanese is fine) and then we will try in the second half

to incorporate some of those into the second half of the talk.

It seems to me that it is reasonable to start out in any discussion of
the law of liability for injury caused by defective products, with the
focus on the goal of such a system. It seems to me there are two goals.
And they are not particularly related to each other. One is the idea of
Adequately compensating people who have been injured by defective produc-
ts. And to that end the legal systems that are set up.devise certain reme-
dies. The other is the goal of deterring manufacturers to make unsafe pro-
ducts. That is the effect for the future on either the design of products
or the manufacturing techniques, or the distribution pattern or one of
the most important aspects, the warning that manufacturers must give to
people when they find out that the products they have already produced

are unsafe,

Certainly in the early stages of development of our law of product liabi-
lity, and I say our law, meaning the common law, the English and eventua-
11y the American law in this area, the focus was completely on the compe-
nsation of the injured party. There was no great overall social goal seen
of how this would bring about safer products for all people. Perhaps it
was in the back of the minds of the judges or the people who were operat-

ing then but the focus was clearly on the injured party and on the ques-



tion whether compensation would be available for him/her under the exist-
ing legal doctrine,

In fact, in the earliest cases, we see what is still one of the great
tensions today in the field of product liability law, It is the tension
between the need to compensate the individual and the fear of overly bur-
dening the manufacturer with too great a liability, Although the idea of
producing safe products and designing some scheme where safe products wo-
uld be the outcome, seems not to have been considered very much, still,
the tension between the protection of the individual and the legitimate
need of manufacturers for protection from too many claims was apharent

even in those very early cases.

In one of the earliest cases, in 1842, the court was discussing the pos-
sibility of liability for injury caused by improper repair of a wagon.
The wagon had an accident and this caused injury to the people in the

coach and also to bystanders.

The court here said that this right of action for damages must be confi-
ned to the person who made the contract to have the repairs done, because,
it said, otherwise, every passenger or even every person passing along
who was injured when the coach had an accident, might bring a similar
action. Without such a limitation, an outrageously wide circle of liabi-
lity would come into existence so that everyone who in fact was injured
because of the defective repairs that had been made, could have a right
to recover.

I would suggest that during the last 140 years, the development of the

common law has been the process that it went from assuming that the idea



of a system without such a limitation was outrageous, to assuming that

it was a perfectly normal idea and even that it was ihe goal of the legal
system. That is, to provide compensation for everyone who is in fact inj-
ured because of the negligence of someone else, and in addition, for eve-
ryone who is injured because of a defective product produced by someone
else even where there is no negligence shown. But it has taken a long
period of time to change attitude so dramatically compared with the one

very clearly expressed by the early view.

| think that what we see when we look at that pattern of development,
and [ can only sketch it very briefly today, is that finally, the judges’
mentality and to some extent the legislators’ mentality changed from one
which identified with the manufacturing or the established economic group,

to one that we could call a consumer mentality.

The judges in England at that time certainly were very keenly aware of
the beginning of the industrial revolution and the need to protect infant
manufacturing companies from too great an imposition of liability, The
judge in the above mentioned case suggested that it would be impossible
to know where liability would stop if a manufacturer, or in the above
mentioned case, a repairer, was made liable for all the damage that might
result from his carelessness. And in that period we see similar developme-
nts even in the rules of damages for breach of contract in England, alth-
ough limited in scope, probably because of a fear of adverse impact on

the industrial community.

The pendulum began to swing, though, in the late 19th century and in the



beginning of the 20th century. We start to find a whole series of cases
. in the United States that recognized that at least with inherently dange-
rous products, poisonous drugs or maybe food which could poison people

if consumed, the consequences of putting such products into circulation
could be so dangerous that liability should be imposed on the manufactur-
ers or suppliers, even if no contractual relationship with the injured
person existed, So we start to see the development of the idea that liabi-
lity is based not on contractual relationships between parties but on the
inherent danger of the situation. And that is the time that the modern
law of product liability starts to develop.

Perhaps it was the advent of the automobile that produced the greatest
tension in the system and led to some of the dramatic developments in the
law of product liability. Perhaps it was the fact that judges started to
become owners of automobiles and began to be aware of the dangers that
had been introduced into society by the automobile and started to identi-
fy with the consumer rather than just with the manufacturer, with the es

tablishment, or with the manufacturing establishment,

It was a breakthrough when iﬁ 1916, the courts, as a matter of case law
and not of statute, recognized that the manufacturer of an automobile who
was negligent in the production of it would be directly liéble to the in
jured buyer of the automobile even though there was no contract between
them. In other words, the ordinary tort principles would govern without

any artificial limitation based on contractual privity.

At the same time the courts began to think that maybe the statements

that manufacturers made, about these new products, these automobiles,



particularly in their advertisements, should be viewed as statements made
directly to the prospective buyers ( we call those statements made in
connection with a sale a warranty or a representation or a misrepresenta-
tion if they are not true) thereby again disregarding the fact that there
was no immediate contract between the manufacturer and the buyer. A theo-
ry of misrepresentation, or possibly warranty was used to allow a direct
liability. So that on both the tort of negligence and on the tort of mis-
representation side, the contractual bond requirement was eliminated and
the beginnings were made of getting rid of any requirement of a direct

relationship, even on the contract side.

If we just look for a moment at the mimeographed chart that was distrib-
uted (See P. below) we could see where these developments fit into the

overall view of American product liability law.

The primary relationship with which all legal systems have been concern-
ed in first instance was the relationship between the retail seller and
the direct buyer. That is, if the product were defective and the buyer
himself was injured, could he sue the person who sold it to him and get

a recovery? There in the center of the chart.

The problem was that the buyer was usually interested not just in sueing
the person who sold it to him, but also the manufacturer who manufactured
the product, often because under a theory of negligence, the seller had
not been negligent. That is, he had only sold the same packaged product
or the same automobile that he had received, and it was really the manufa-

cturer who had been negligent in makihg the product. So it was this de-
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velopment which I have just talked about of allowing the buyer to go di-
rectly up the chain against the manufacturer, that was the first importa-

nt extension of the law of product liability.

The other response of the legal system was to expand what we could call
the contract type of remedy, that is the one based on statements made to
entice someone to buy or made in connection with a sale, and extend the
protection of those remedies to the remote buyer, so that on the contract
side, buyers were allowed to sue the original manufacturer of the goods.

So two possibilities, one on the tort side and one on the contract side.

It seemed to be a matter of common sense that statements made by manufa-
cturers of advertisements designed to induce people to buy cars, should
be treated as having been made to the buyer and not to the intermediate
wholesaler or dealer. And so, on the contract side, the idea of strict
liability came very naturally. It was always thought that if a product
is defective, there is a strict liability in contract, that is one does
not have to prove that there was negligence in making it. If it was defe-
ctive, there is a liability on the part of the seller. And so in these
cases, there was a liability of the manufacturer. So strict liability on
the contract side came about as a very natural kind of common sense deve-

lopment.

On the other hand, the tort side, which is-a kind of liability based on
negligence, or in other words, based on conduét which really is measured
by a reasonableness standard, saying that if one does not produce a prod-

uct carefully enough someone is likely to be injured because of that, ma-



de it very difficult to conceive some kind of direct liability of the ma-
nufacturer. The individual who was injured by the defective product found
it extremely difficult to prove that the manufacturer had been negligent
in manufacturing this particular product. He didn’t usually know the year,
much less the day on which the item was manufactured. He couldn’ t usually
get proof as to whether there was in fact negligence. So the traditional

tort system didn’ t work very well in imposing liability on manufacturers.

It is at this point that the creative ability of the judges, that is the
ability of judges not only to use accepted legal doctrines or terms, but
to give tﬁem new content by the way in which they develop a rule, came
into play. And the courts decided that in case of a defective product,
there would be a presumption that that defect was caused by negligence.
That is, when products are brought on the market they are supposed to be
without defects and if there is a defect there must have been some negli-
gence causing it. And so this presumption called “Res ipsa loquitur”, the
idea that the fact that the product is defective speaks for itself and
shows there was negligence, was used to assist plaintiffs in shifting the
burden of proof of negligence to the manufacturer.

Thus, what took the law 100 years to develop, on both the tort and the
contract side, was to design a pattern of recovery which had to disregard
the basic concepts underiying the doctrines that were involved. That is,
it was tort without being able to show negligence on the part of the manu-
facturer and contract without having a direct contract or an agreement
relationship between the manufacturer and the consumer or the injured per-
son. But a strong need was felt to protect the public, the individuals

at a disadvantage, and to put the burden on the manufacturer producing



these articles and putting them into the stream of commerce.

All of this was driven by the feeling that there was a need to compensa-
te the injured parties, that is, each of these cases presented an injured
party who was otherwise going to go uncompensated, because a manufacturer
had made a profit from selling goods which were in fact defective, which
had in fact injured someone and that unless a recovery was allowed, there
was going to be no compensation, no protection for the individual. So the
cases are very strongly driven by this motive and are really not particu-

larly related to the broader questions of product safety.

There was a parallel development, which was independent from the law of
product liability, and which originated from various institutions design-
ed to ensure safer products. Namely, there wére regulatory schemes set
up to control the introduction of medicines on the market to make sure
that they were reasonably safe. There was legislation governing various
dangerous products, such as the one regarding flammable fabrics, legisla-
tion of which was designed to reduce the risk of injury caused by the ig-
niting of clothing. So whole series of special legislation developed, de-
signed to bring about product safety, but viewed as a body of law which
was completely separate from the law of product liability.

There was a similar development in many industrialized countries. Looki-
ng at the evolution within the product liability law itself, leaving asi-
de any Special legislations, it is interesting to see that if we compare
the American law, for example, with what was happening in France and Ger-
many in the period before the modern legislation, we can say that, looki-

ng at our product liability chart, the German law developed in almoét the



same way the American law did but completely on the tort side. This is
where the whole ilaw for recovery of damage caused by defective products
developed through the same presumption of “Res ipsa loquitur” which made
proof of negligence by injured parties fairly easy in a direct action ag-

ainst the manufacturer.

On the other hand, in France, the development and really quite an exten-
sive development of protectioﬁ of the consumer in these defective product
cases came completely on the contract side. It was based on a code provi-
sion liability of the manufacturer for known defects of his product, and
made a presumption that all manufacturers knew it was defective even if
they didn’ t in fact know. And so in order to protect injured consumers an

action in contract was available, but not in tort.

In both of these countries, as in the United States, the pressure to im-
prove the means of recovery by injured consumers came to a great extent
from automobile cases, because the automobile was the biggest, most dang-
erous, most accident causing piece of modern equipment that we had. And
so we see that as a real driving force in the development of the law all
the way through this period.

But perhaps, it’s the fact that from the late 1950s and during the 1960s
in the American 50ciety there was an explosion of what we could call sop-
histication in consumer life which brought many other dangers, many other
machines into people’ s hands that they hadn’ t experienced before, many
other sophisticated pieces of equipment that tended to cause injury for
whatever reason. So in the early 1960s, a much broader need for protecti-

on was felt than the existing doctrinal mechanisms could provide. Also,



an easier theory of recovery was required, compared with the rather comp-
lex tort and contract theories. So it is at that point that the law of
what we now call the law of product liability, which is characterized by

a strict liability, emerged.

In the ten year period from 1965 to 1975, there were thousands of cases
brought before the American courts involving product liability and the

law evolved during that period to develop each of the previously existing
theories, being the negligence and the contract theory, but also to add
another concept which we call strict liability. One could call it strict
liability in tort but it could be viewed as including both the previously
existing theories, to the point that in many jurisdictions it was recogni-
zed that any defective product which in fact caused injury could lead to

a suit against the manufacturer for redress of injury.

During those 10 years, the courts handled all kinds of additional probl-
ems and looking at the chart we can see that one of the problems was how
far back, in the distribution channel, liability would be extended to.
And the courts went further than the manufacturer of the defective produ-
ct, as far as the component parts manufacturer, the supplier of materials,
the licensor of a trademark, or the designer of technology. Going in the
other direction, there was an extension of the circle of injured parties
who could sue. Case by case, members of the family, guests in the home
and finally mere bystanders were allowed to sue, when in fact injured by
the product. So the development of the doctrine was very difficult to ke-
ep track of during that period. It showed that the courts responded as

concerned consumers to this need of product safety also on a case by case



basis without developing a single major doctrine,

An additional problem was that the courts also had to decide case by ca-
se what kinds of damages would be appropriate for recovery in addition
to what people would benefit. Should only bodily harm be included or also
pain and suffering, damage to another’ s property, damage to the defective
goods themselves, or pure economic loss caused by the fact that the goods
weren’ t worth as much. Finally, the question remained whether or not the
granting of punitive damages, meaning a punishment of the manufacturer,
should be extended to product liability cases.

The period after this, which took place in the States from the late 70" s
onward and continues into the present time, is what we could call the le-
gislative period. The U.S. was flooded with statutes regulating product
liability. During the same period up until last year, the European Commu-
nity reacted to this doctrinal development in the U.S. and developed its
own statutes. So let us take a five minutes break and then we will look
at the current product liability law both in the United States and in the

Common Market.

It is not hard to imagine that in the United States, while courts decid-
ed in favor of expanding the liability of manufacturers, the latter did-
not just sit back and accept this as part of their fate. They were deter-
nined to do something about this, namely, to reduce their liability and
to have at least a clear idea of the conditions and scope of their liabi-
lity, and even to get the message across to the public that a danger was
being created for the manufacturers by this increased liability. So in

fact, it was the reaction of the manufacturers which caused the flood of



product liability legislation,

There was also a very active consumer movement in the United States with
various groups promoting the interest of the consumer, and they were act-
ive in this area too, trying to get states that had not adopted ideas of
strict liability or increased liability for the manufacturer to do so.

Bu t their activity was very modest compared to that of the manufacturers.

You might already know how the legislative process works in the United
States. Nevertheless, | think [ should explain it in a word or two, beca-
use the problems encountered in getting the product liability laws enact-
ed are a typical consequense of the way the process works. There are 50
state legislatures, even some of them only meeting every 2 years. So as
an individual manufacturer it is very difficult to get a grip on them.

He has to press for the introduction of favorable legislation in every
single state legislature. This is extremely difficult and expensive. He
has to hire a lawyer who will draft a statute which is favorable to the
manufacturer’ s position. Then the manufacturer has to get in touch with
a representative of the state legislature to get him to agree to introdu-
ce this bill. All legislation is introduced through individual members

of the legislature, not by the government in any sense. And then the man-
ufacturer has to hire a lobbyist, This is a private person who gets in
touch with all the members of the legislature individually and tries to
get them to vote in favor of a particular measure. It is a very time con-

suming, very expensive process. And so there was and continues to be a
tremendous amount of effort and an investment of millions and millions
of dollars by manufacturers in order to change the judge-made product li-

ability law that I have just described.
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By contrast, the legislative process in the European Community was and
is very different. Instead of a very disorganized and very individualized
private initiative, the legislative initiative came from the highest body
of the E.C., namely, the Commission itself, and more precisely from a Ge-
rman lawyer on the staff who became the main drafter of the directive.

He was inspired by the American law, as many people were, but was someti-
mes unimpressed or even highly critical of it. Nevertheless, he believed
it was valuable as the basis for legislation. So definitely by 1978 or
1979, there was a proposal of a directive as to how all the members of
the European Community had to harmonize, had to change their own laws to

bring them into line with the legal framework of the directive.

In the next 7 or 8 years, the debate was always as to whether this draft
statute’s (it reads like a statute even though it is a directive to the
countries telling them to enact statutory provisions similar to it, but
let’s call it the draft statute anyway) provisions were correct or not,
and whether they had to be changed or not. But this debate went on at qu-
ite a technical, almost academic, legislative level. By contrast, in the
United States during that same period, the law was continuing to change
every day. In the laboratory of 50 states there were courts extending the
liability, courts decreasing the liability, and moreover, there was a gr-
eat deal of legislative activity which resulted in all different kinds
of statutes. So more raw material was provided, more information, and so-
me of that is reflected in the final E.C. draft but not as much as one
would think. The Buropeans closed in and focused on the statutory text

early, whereas the American law continued to change.



For example, the European directive provided for strict liability in the
case of all defective products, and in the new final text of the directi-
ve adopted in july 1985 it says: “liability without fault on the part of
the producer is the sole means of adequately solving the problem of inju-
ry caused by defective products.”

By contrast, in the late 1970s, the American law had already backed away
from this idea of strict liability applicable to all cases and had ident-
ified two different groups of cases. One group originated from production
defects, meaning defects making products different from the other produc-
ts that the company produced. In such a case, strict liability for injur-
ies caused by the defective product was thought to be appropriate. On the
other hand, we identified an area which we come to call design defects,
that is where a company designs a product in some way that is later thou-
ght to be defective or unsatisfactory design. In this area there is actu-
ally no strict liability. Liability here is much more based on a fault
concept. One has to look and see whether the manufacturer sufficiently
took into account a higher safety standard than the one designed and this
is weighed against the additional cost, consumer acceptance, etc. This
is a balancing test, resembling much more a traditional negligence idea,
which is a failure to make a good and reasonable decision. So that by the
time the final European directive was drafted, the U.S. law had already
moved into a new phase but it was too late to pick this up in thg Europe-
an legal formulation. v

But in fact 1 think this distinction comes in, through a back door into
the European statute, in connection with the definition of defect. Becau-

se, for a product to be defective, it must fail to comply with the stand-



ards of safety which the public has a right to expect from it. And that
language is taken almost directly from the American cases that have deve-
loped these ideas. Consequently, the standard of safety or of defectiven-
ess is a relative one, so'not every product that causes injury is defect-
ive. Only a certain level of safety must be reached by the manufacturer.

If T were a manufacturer though, I would much rather have the law make
an explicit distinction between the two different categories, one of abs-
olute liability, which applies when | make one defective product in a se-
ries of many products, and the other clearly based on a fault idea, which
applies when 1 fail to design my product as carefully as other people,

‘or whatever standard of negligence will be used which makes me liable.
So there may be some confusion in the courts of the E.C. when they start
to apply the standards that have been adopted in the directive.

Also, the E.C. directive has backed away from the idea that E.C. law sh-
ould be uniform in this regard. Obviously uniformity was desirable, for
the protection of the consumer, but also for the protection of the manu-
facturer, who wants to know what to expect, and even more so, for the pr-
otection of the insurer, who tries to project what his risk is. But the
E. C. directive as it is now, allows the national law to remain in force
and only requires the member states to enact the provisions of the direc-
tive. So that this is an additional level of liability, an additional th-
eory available leaving in force the law as it is at the present time. The
existing laws do have to incorporate the elements of the directive, in
one way or another at least and they could not contradict the directive.

Moreover, the Buropean legislation will not include some other provisio-
ns which are now starting to appear in the various statutory proposals

in the United States, enacted maybe in a few states only, but now contai-
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‘ned in proposals at the Federal level also. These provisions try to enco-
urage the informal resolution of product liability ciaims without having
to go through the full court mechanism. This means that informél dispute
resolution techniques will be set up or that plaintiffs will have to take
certain steps in connection with the suit they had planned in order to
promote out-of-court settlement negotiation, Again based on the broad U.
S. courts laboratory experience, we have seen what has worked to help re-
duce the volume of, or the frictions caused by product liability claims
and much of that is now working its way into the legislation. So we have
another 10 years of experience that was really not drawn upon very much
by the European Communtiy in its legislation.

In fact if one looks at the legislation on the two sides of the Atlantic,
the E.C. legislation is still aimed at expanding the scope of exposure
to the manufacturer. For example the English law of product liabilit& re-
mained basically 19th century law and did not follow either the French
or the German pattern of expanded liability. Recovery was very difficult
for people injured by defective products in England. The E.C. directive,
when implemented by the new British bill which is the result of the dire-
ctive, will greatly expand the manufacturers exposure,

On the other hand, on the American side, almost all of the hundreds of
statutes from the past few years and all of the federal statutes, are ai-
med at reducing the manufacturers liability. That is not surprising since
most of them have been drafted by manufacturers and are being lobbied by
manufacturers. But it does make it very clear that even at the present
time, the developments on the two sides are going in somewhat opposite
directions,

I would like to think though that it is not just because the manufactur-
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ers are behind many of these statutes that the things are going in the
direction that they are, but because after 20 years of a great deal of
publicity around product liability cases and their results, there is now
in the United States quite a broad acceptance of the idea that there must
be a moderation in the burden imposed on manufacturers for injuries caus-
ed by defective products. Meaning that, for example, certain dollar amou-
nt limits should be put on various types of recoveries, that the standard
of proof for certain kinds of recovery should be increased, or that cert-
ain defenses should be made available to manufacturers in these cases. So,
in the U.S. a kind of new philosophy about product liability emerged, af-
ter reviewing carefully the many cases and experiencing the new wave of
statutes and the public opinion related to them.

In fact, one has to see the developments not just in relation to product
liability law, but to .the whole rethinking of tort principles of recovery
in general in the United States. We are talking not only about the liabi-
lity for defective products, but also about the liability of doctors, la-
wyers or architects in malpractice cases. Almost everyone in the U.S. now
comes in touch in one way or another with some kind of liability during
his life. And there has been a whole rethinking, | believe, by the public
to see themselves not just as individual consumers with the need for pro-
tection but as potentially liable persons and there is a better climate
now to balance these two aspects of the problem in the public interest
or as a matter of public policy.

And again probably the automobile stands behind a great deal of this ex-
perience because everyone is an automobile owner and thus a person poten
tially liable for injury caused by the automobile. So the presence of the

insurance industry in every aspect of our life, for example in the form



of not only automobile insurance but also covering professional liabilit-
ies makes the manufacturer look as though he is just one of the group wh-
ich includes the public in general. He is not some distant person with
whom we cannot sympathize and relate. His liability looks very much like
a liability that we can apply to ourselves.

In the U.S., some kind of limits are now placed on the liability, on the
exposure of both individuals and manufacturers so that it is possible to
insure product liability at reasonable cost, although perhaps some unifo-
rmity would be desirable in the course of this process. There is a treme-
ndous awareness in almost every report that looks at these problems of
the need for a certain degree of limitation and therefore of predictabil-
ity in order to be able to set reasonable liability insurance rates beca-
use liability insurance is a fact of life for every individual American,
either as a home-owner, a manufacturer or a professional. I will just co-
mment briefly on some of the typical limitations on liability that are
now being enacted state by state.

- For example, in many states now there is a change in the traditional law
regarding joint and several liability. In many cases, a person will be
only liable for the specific part of the damage for which he was responsi-
ble, rather than making each joint causer of the damage responsible for
the whole amount and letting them later fight it out among themselves.

The underlying reason here too is predictability of the extent of liabi-
lity for each individuvai. There are statutory modifications now in a num-
ber of states.

Whereas on the contrary, after transformation of the E.C. directive into
national law the consumer will be able to recover the full amount of the

damages from every person jointly liable for the injury.
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Many states now provide for an upper doliar limit on the amount of non-
economic loss that can be recovered, not just in product liability cases
but in all tort cases. The amount recoverable for pain and suffering, for
example, will be limited to an amount which is far below that commonly
given in present cases, so this will probably lead to a major reduction
of liability in dollar amount.

Another change in this area, and this is again a major change in the fu-
nctioning of the legal system, is that the power has been given to the
judge in some states to reduce the amount of damages awarded by the jury
to what he thinks is reasonable, taking into account all the circumstanc-
es. So in those states, a major shift of power took place, from the jury,
which is likely to give a large amount of damages, to the judge, a profe-
ssional with more experience, and likely this will result in more unifor-
mity.

Finally a word about punitive damages. I know, for people outside of the
United States, this is one of the most difficult things to understand,
for example, why is it allowed, how does it work and what is the scope
of it. I think that even in this area there is hope that a more balanced
view is surfacing and that a clearer structure is forming through the new
statutory modifications,

Certainly, the punitive damage idea is aimed not at compensation of the
individual but at the other aspect, the deterrence of this kind of condu-
ct, this kind of recklessness in desigh or carelessness in manufacturing.
Consequently, the current development in the United States, but of course
in other countries too, of the emergence of very elaborate systems of pr-
oduct safety control, of inspection and of design approvals, etc., reduc-

es the need for an institution like punitive damages within the product



liability scheme.

This recognition of the reduced need for punitive damages is certainly
demonstrated in many of the statutes that have been enacted. There have
been a few that have eliminated punitive damages completely, so in addit-
ion to the small group of states that never allowed them in the first pl-
ace, some other states have outlawed punitive damages by statute.

In statutes of other states, the amount of allowable punitive damages
has been reduced to a certain dollar amount or to a certain multiple of
the actual damages found, Just as U.S. antitrust case law provides for
treble damages, some of the statutes introduced treble damages into prod-
uct liability cases and in other tort cases, and some states provided for
a double damages limit. So there is some limit on what amount of punitive
damages the jury can award.

Another way of limiting the amount of damages is that some of these amo-
unts have been subjected to review by the trial judge to be reset in his
own discretion. A similar restriction applies to compensatory damages.

In another major conceptual change of the U.S. legal system, in modifyi-
ng statutes of many states, the punitive damages concept has been rethou-
ght and at least a portion of the punitive damages, from 30% in some sta-
tes to 75% in others, is now paid into the state treasury and not given
to the plaintiff. So it is more like a penalty or a criminal fine. If so-
meone has to be punished, we think that money shouldn’ t go to the plaint-
iff but should go to the state, for the benefit of all of the people. At
least there is some consolation for the defendant to know that his money
is not going into the pocket of an individual who doesn’ t deserve it but
serves the benefit of everyone.

And finally, of the most interest to defendants, in some of the statutes,
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the defendant is allowed to get a credit against a punitive damage award
for amounts that he has paid in previous cases in punitive damages for
the same conduct which led to injuries. This is the greatest rationaliza-
tion, namely, that one only gets punished once, which is again more into
line with the general ideas of punishment in criminal statutes for condu-
ct that has led to injury on the part of other people.

I am sorry for the kind of impressionistic view of American law that I
gave you today, but that is really the state of the American law. And the
bad side is that it is even more confused and that there is even more va-
riety than 10 years ago. | fhink the good side is that through this cont-
inuous laboratory experiment and continuous exposure of principles to ca-
ses and then blending them in with more generalized, more reasonable rul-
es, a body of law is developing in the United States, which adequately
responds to the need to protect the individual who has been injured but
which is also directed at the protection of the reasonable interests of
the manufacturing community to be able to continue production.

What is clear from this experience in the E.C. and the U.S. is that pro-
duct liability will remain 2 high priority concern in the present society.
Hopefully with a little more maturity now protection can be planned by
the legisiature, and adequate insurance can be planned by the producer,
so that the risk will be spread among the public in general, without dep-
riving the consumer of individual protection. Eventually this should have
an influence on increasing the level of safety of products in society. I
am sure that we will all be seeing continued development on both sides
and 1 will be interested to watch the developments in Japan. | hope we
can continue to follow these evolutions in the time to come. Thank you

very much.
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Damage to the goods themselves
Pure economic loss (lower value of defective goods
Punitive damages '
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