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Product Liability in Europe

by Professor Aubrey L. Diamond®

1. The Question Stated

Thank you very much for the kind introduction. [ am greatly honoured
by the invitation of the Yasuda Foundation to come here today to give a
talk on product liability law. I know that interest in product liability
law and interest in the experience of other countries is very great in
Japan, Product liability law raises the question of whether, and if so
to what extent, manufacturers and suppliers of goods or products are lia-
ble to pay compensation for the injury caused by their defective goods.
We are talking about injuries to people, accidents, physical injury,
death and damage to property caused by dangerous or defective products.
[ am going to concentrate mainly on English law not because it is the
most important law but because it is the legal system with which | am
most familiar. 1 shall however say something about European law in gene-
ral, since the Consumer Protection Act of 1987 which contains the product

liability law was much influenced by it.
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2. English Law before 1987

(@) Strict ltiability of sellers. Product liability was not a new topic
in England even before 1987. We have had product liability laws for 150
years. The industrial revolution towards the end of the 18th century in
Britain led to rapid development of the law during the 19th century.

The law as it was developed by the judges of the English courts in the
19th century was codified by Parliament in the Sale of Goods Act 1893,
which is still in force although it has been amended a few times ; the
current law is the Sale of Goods Act 1979. The Sale of Goods Act deals,
as its name implies, with an aspect of the law of contract. To state it
more precisely, it is the contract to sell goods and in particular the
obligations of the seller of goods to the buyer of goods under a contract
of sale. We are therefore talking about the direct relationship of the
contracting parties, the seller and buyer. We are also talking about the
legal obligations imposed on the seller by the law.

In the 1840’ s and the 1850"s, the middle years of the 19th century,
the judges evolved an obligation in the form of a contractual promise by
a seller that the goods he sold would be fit for the special purpose for
which the buyer required them which the seller knew about, or at any rate
for the usual or normal purpose for which such goods were sold. As one
judge put it, the buyer does not buy goods to throw them away and, as
another judge put it, the law should impose rules to make it the interest
of the seller to supply the best article that can be supplied. That is
an exaggeration but it shows the approach which the judges in the 19th
century took. This promise was a promise that the goods were fit for the

normal purposes : not a promise that the seller would take care or that



the seller would do what was reasonable, but that the seller would supply
goods which were fit, It can therefore be categorized as a form of strict

liability, liability that does not rest on the fault of the seller.

(b} Frost v. Aylesbury Dairy Co. Case [1905] 1 K.B. This can be illust-
rated by a case that came to the English courts at the beginning of the
20th century. This case was a claim brought by Mr. Frost against the
Aylesbury Dairy Company, a dairy company which delivered milk every day

to Mr. Frost’s house. Mrs. Frost, Mr. Frost’s wife, drank the milk and
the milk was contaminated with typhoid. As a result, Mrs. Frost was taken
ill and died. Mr. Frost sued the dairy company for breach of the cont-
ract of sale under the Sale of Goods Act 1893. There was a promise by

the dairy company that the milk was fit for its usual purposes. The usual
Purpose of milk of course required its fitness for human consumption,

In fact, it clearly was not fit for drinking, and so, Mr. Frost’s claim
was based on the Sale of Goods Act.

The defence of the dairy company was simple. They said that they had
done everything that is humanly possible to supply pure milk. The court
held that this is irrelevant. The promise that the company made was that
the milk would be fit for drinking. The milk was not fit for drinking,
so the company is liable for the breach of contract. The liability does

not depend on fault. No one says the seller did anything wrong.

(c) Supply of Goods and Services. This is liability for supplying a de-
fective product. The Sale of Goods Act was followed in virtually every
territory of the British Cbmmonwealth. [t was exported to other countries

and it was closedly followed in the United States in the Uniform Commercial



Code, in which the same basic rules as exist in English law are reflected.
The principles of the Sale of Goods Act, although strictly speaking appli-
cable only to sales contracts, were applied to all other contracts for the
supply of goods ; for example, supply under a contract of hire or rental,
and other supply contracts, are now covered in England by the Supply of
Goods and Services Act 1982. As [ have said, these obligations take place

as a part of the law of contract.

{d) Negligence of the manufacturer. Where there is not a direct supply
contract between the parties, liability has been governed by different
principles, namely by the law of negligence which is based on fault. It
is based on the failure to take reasonable care. This is the obligation
that exists on manufactures to everybody other than persons to whom they
directly sell the goods that they manufacture. We have a good example in
English law which created different standards applied as against sellers
where there is privity of contract and as against manufacturers where
there is no privity of contract (i.e., where there is no direct contract).
The good exmple is Daniels and Daniels v. R. White and Sons Ltd. and
Tabord [1938] 4 All E.R. 258.

Mr. and Mrs. Daniels went into a pub together and their situation
seems very similar. Mrs, Daniels sat ddwn at a table and Mr. Daniels
went up to the bar to order drinks. He asked for one bottle of lemonade
and two glasses. He was served with two glasses, and a bottle of lemonade
was taken. The bottle was sealed and the barmaid broke the seal and pour-
ed half the bottle into one glass and the rest into the other glass. Mr.
Daniels paid for the lemonade and took the glasses back to his wife, who

was sitting at the table, He sat down next to her and they drank together
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from their glasses. They sipped the Iemonade simultaneousiy and spat out
the lemonade simultaneously, because the bottle contained acid and they
had both burned their mouths severely. Together they went to a lawyer.
The lawyer advised them together. At that point their paths diverged.

Mr. Daniels brought a claim against the owner of the pub, and his
claim was based on the fact that he had bought the lemonade. Under the
Sale of Goods Act, there was a promise that the lemonade was fit for human
consumption and fit for drinking. His case was similar to the contamina-
ted milk case supra. He succeeded in his claim against the owner of the
pub and was awarded damages. He got compensation. However, Mrs. Daniels
could not sue the owner of the pub, because she did not buy the lemonade.
She was not a buyer under a contract of sale so that the Sale of Goods
Act did not apply to her case. There was no privity of contract, or no
direct contract. Therefore, she brought a claim against the manufacturer
of the lemonade which had been supplied to the pub in a sealed bottle.

Her claim against the manufacturer could not be based on the Sale of Goods
Act. [t was based on the principle that the manufacturer is liable for
his negligence. She had to prove that the manufacturer had been negligent,
that is to say that he had failed to take reasonable care in putting the
lemonade in the bottle.

The manufacturer’s defence was that he had taken reasonable care. He
said that he was not under a strict liability. He called evidence to show
that he had what was described as “a fool proof system” for the bottling
of lemonade. He had taken reasonable care to see that the bottles were
clean and that only lemonade went into the bottles. The judge accepted
the manufacturer’ s argument. He found that the manufacturer had taken

reasonable care and accordingly the manufacturer was not liable. The



result of the case was that Mr. Daniels was awarded damages, obtaining
compensation from the owner of the pub. Mrs. Daniels got nothing, because
she could not sue the owner of the pub and she lost her case against the

manufacturer,

(e) Criticisms of the law. [t is right to say that most lawyers today
think that the Danieles case was wrongly decided. Most lawyers, includ-
ing 1 think most judges, think so. Few of us think that, if a similar
case were to come to our courts, it would be decided in the same way.
Despite that, however, it is a good illustration of the different legal
standards applied according to whether the claim is based on a contract,
or not based on a contract but on the law of tort. [t had a certain sig-
nificance, and this distinction has given rise to criticisms of the English
taw by a number of official bodies that looked into the law of product lia-
bility. Notably the Law Commission of which 1 was at that time a member,
the Scottish Law Commission, and the Royal Commission on Civil Liability
that produced a report a short while later. The criticisms of the law
were essentially directed at the fact that the law s different standards
are irrational and illogical.

Take the Daniels’ case again. The owner of the pub clearly was not
responsible. There was a sealed bottle which was opened in the pub and
which one could not detect by looking at it that it contained anything
other than lemonade. There was no fault of any kind on the owner of the
pub, but he was liable. Whereas we all can see that if anyone was at
fault, and someone must have been at fault, it was the manufacturer of
the lemonade or one of his employees. Clearly something went wrong in

the manufacturing process, but the manufacturer was not liable. The



anomaly is such that the official bodies in England and Scotland said
that there should be changes in product liability law, and that those
changes should in effect extend the same liability which had existed for
a very long time in relation to the seller against the manufacturer as

well.
3. European Law of Product Liability

(a) General Survey. [f we look at other European countries, we find quite
a wide variety of rules even as between countries with essentially similar
legal systems. Broadly speaking, however, European legal systems fall
into two broad categories : There are quite a number of European countries
where the law basically is similar to that of Great Britain. Here, there
is a distinction drawn between contract liability and tort liability and
the distinction is very roughly something analogous to that of strict lia-
bility in contract and negligence liability in tort. An example of a
country with that kind of system would undoubtedly be Germany although

the law is not exactly the same in detail as in England. This statement
might be a surprise, because German law belongs to the continental law
family, but it is a comparable sort of pattern. The other broad system
that one can find in some European countries is illustrated by the law of
France. Here, both manufacturers and sellers, and all suppliers are under
strict liability. This is liability which does not depend on negligence
but is comparable to that in English law of the liability that rests on

the seller of goods.

(b) Council of Europe Convention. European countries have considered the



law of product liability in two different groupings. In one grouping,
the Council of Europe which is a loose association of 21 European States,
reached agreement on the desirability of unifying the law of product lia-
bility in their member States. They produced a Convention on product
liability which would harmonize the law of different countries broadly on
a basis like French law. This means that in the English context it would

involve strict liability both on manufacturers and on other suppliers.

(c) EEC Directive of 1985. In the other grouping, the EEC, or the Euro-
pean Community, came to a similar conclusion and the EEC Council of
Ministers issued a directive in 1985 requiring all member States of the
EEC to harmonize their respective law on a similar basis of strict liabi-
lity. The Council of Europe Convention has not been widely adopted. But
the EEC directive is something that is compulsory for all 12 member States
of EEC to adopt. [t has been implemented already by a number of EEC

countries including the United Kingdom.

4. Consumer Protection Act 1987

(@) General Principle. In the United Kingdom, the directive has been
implemented by the first nine sections of the Consumer Protection Act
1987. In describing what the EEC law now requires, 1 will concentrate
on the British version, that is, this Act of 1987, although I shall draw
attention to one or two points where there is a distinction between the
English version and the EEC version,

The general principle can best be quoted from article 1 of the direc-

tive itself, which states : The producer shall be liable for damage caused



by a defect in his product. This is a simple straight forward statement
of the principle, but as you might expect, almost every word in that sen-
tence is then the subject of another provision which spells out what is
meant by the words used in the statement. The directive does not actually
say that the liability is strict liability, but it is universally agreed
that, since it does not say that a producer must be negligent to be liable,
that the principle is based on strict liability, or liability without
fault or negligence. That is not to say that there will not be negligence
in most cases. Inevitably the majority of accidents are caused because
someone has been negligent. But negligence is not a crucial element in

the claim. Liability exists whether or not someone has been negligent.

(b) Meaning of “defect”. Let me look at some of the concepts used in this
general principle. First is the notion that liability depends on injury
or damage caused by a defect in the product. The manufacturer or producer
is only liable if there was a defect in the product. When the Law Commi-
ssion in England was considering the reform of the law of product liability,
we consulted a number of American experts on American law. The American
law as refelcted in the Restatement of Torts (Second) does include the
idea that liability exists in respect of defective products. We were told
that the notion of "defect”, or the notion of "a defective product”, had
caused a lot of litigation in the United States. In fact, one or two
American lawyers said to us : “Don’ t introduce the notion of ‘defect’.
Steer clear of any reference to defective products. This causes a lot of
difficulty. Your law will be simpler and more straight-forward, if you
don’ t introduce that.” This was difficult advice to take. This would

perhaps involve a principle that a manufacturer is liable for every injury



caused by his product whether it was defective or not.

We can take a simple illustration of the need to introduce the notion
of “defect.” One of the most dangerous of all products is a familiar one
that is in every house, the knife. A knife is sharp and usually it is
pointed. A lot of accidents -- many admittedly minor accidents but some
serious accidents -- are caused by knives, in many homes and in many in-
dustrial processes where knives are used. However, no one has suggested
that every manufacturer of knives should be liable to pay compensation
to everyone who is injured by the knives that he produced. We must dis-
tinguish between the knife which has the expected danger having a sharp
edge and a point, and the knife which has an unexpected danger, which is
sharp in a wrong place -- e.g., it is sharp in the place where you apply
pressure, where the handle breaks off, where the knife snaps, or in other
words, where the knife is defective. This is just one illustration but
it convinced many English lawyers that we could not abandon the idea of
a defect in the product and that liability had to be based on liability
for defective products. However, there is then a problem. Should you
define “defect”, and if so, how should you define it?

The definition of defect which has been adopted in the European dire-
ctive is based on the notion of safety. 1In the words used in the English
Act, there is a defect in the product if the safety of the product is not
such as persons generally are entitled to expect. So the notion is that
you are entitled to expect that products are safe. [f the product is not
as safe as you are entitled to expect it to be, then we can call the pro-

duct defective.

(c) Special problem of medicines. If one tries to apply that definition



to a wide variety of goods including the example of the knife, which I
gave just now, then one finds that it does produce a satisfactory test

as to whether a product is defective or not, but there are some difficult
questions that may arise. These can be exemplified in perhaps the most
difficult of all areas, that of pharmaceutical products, or medicines and
drugs. That raises the question as to what safety one is entitled to ex-
pect from a particular drug or medicine.

The problem is, as one doctor has put it, that there is no such thing
as a safe drug. There is no such a thing as a drug or a medicine that is
absolutely harmless to everybody under all circumstances. Some of the
problems are obvious as for example in the case of overdoses. However,
even with overdoses, the human metabolism varies from person to person,
and some people can take larger doses than others of particular drugs.
Drugs are intended to affect the functioning of the body, and the problem
is caused because we are all different and some drugs affect some people
differently to others. For example, one of the safest of antibiotics is
penicillin, which is used throughout the world in very considerable quan-
tities every day, but every year there are cases of a number of people
who have unexpectedly died as a result of an injection of penicillin due
to an instantaneous reaction which is apparently unpredictable. Even if
you have had it before with safety, you may react on this occasion.

Nevertheless, it is generally regarded as a very safe drug. To the
individual who drops dead or perhaps realistically to the relations of
the individual who has dropped dead, the drug was unsafe. The side effect
was catastrophic. Did that drug give the safety that persons generally
are entitled to expect? I think most judges, and most lawyers, would say

as long as the incidence is very rare, we can still regard that drug as



safe and therefore it is not defective. At the other extreme, of course,
there are drugs which are meant to be extremely dangerous to most people.
Drugs are used, for example, only in the treatment of very serious and
incurable or virtually incurable diseases such as cancer, where very dan-
gerous drugs may be administered and one has to take the risk. Are those
drugs defective? Are they defective in the light of the particular con-
dition for which they are used? If they are used in some conditions rather
than others, then they may be regarded as defective.

An example which motivated many European countries to start looking at
product liability law was the problem of thalidomide, which caused the
development of the fetus without arms or without legs, causing some very
tragic births. That drug would be generally regarded today as a defective
drug. The level of safety would be regarded as unacceptable today. Now
it is fairly easy to decide this question of the extremes but of course
there are many drugs that fall somewhere in between the two extremes.
Accordingly, there are likely to be some very difficult questions involv-
ing no doubt statistical evidence and difficult judgments to make as to
whether particular drugs are to be regarded as defective or not defective.
[ don" t think at this stage of the development of the law, it is possible
to answer these problems definitively. One will have to wait and see how

judges deal with such problems when they emerge.

(d) Damage to Consumer Property. Let me move on to the notion of damage
or injury. Clearly this covers death caused by a product or injury to
the person caused by the product. Does it cover damage to property? The
answer given by the directive is that it applies to damage to consumer

property only. That is to say, to property that is intended to be used,



and is of a nature that is ordinarily only used for private use or con-
sumption. Liability for damage to consumer property only exists if there
is more than a certain amount of damage, the actual amount specified in
the English legislation is damage to the extent of 275 pounds or more.
The intention is to exclude small claims which of course as everyone in
the law of insurance knows cost very much more to administer than they
are worth. So there is an attempt to exclude very small claims.

The directive does not cover economic or financial loss such as loss
of profits for example. If I can revert to English law generally, the
claim in negligence does not apply to economic loss or financial loss
which is not accompanied by a claim for physical damage. However, the
claimant under the Sale of Goods Act may claim economic loss such as loss
of profit if it is based on contract. The English version of the European

directive does not provide for economic loss.

(¢) Products not Covered by the Act. Let me go on to say something about
products not covered by the 1987 Act. It is possible to exclude under

the directive certain kinds of property. In particular, this is done in
the English Act in the following terms : The Act does not apply in respect
of any defect in any game or agricultural produce, if it has not undergone
an industrial process : it is not intended to apply to untreated or unpro-
cessed agricultural produce. Therefore, if milk is supplied that has not
been treated with heat or processed in any other way, it will not be caught
by the English Act. Unfortunately, there is no definition of industrial
process in the Act, and it is not clear what exactly is excluded. For
example, we do not know whether the preparation of flour from wheat by

grinding or milling wheat is regarded as an industrial process. [f it is



done in a factory, no doubt it is. Suppose that it is done by a hand
operated machine in a farm, would that be an industrial process? Does
the scale on which it is done decide whether it is an industrial process?
We do not yet know the answer to these problems. My belief is that pro-
ducing flour from wheat in all circumstances, in which it is likely to
affect third parties, is likely to be an industrial process. We shall
have to have much litigation to decide questions of that kind. It is
fairly clear that fresh fruit, fresh meat and fresh fish have not under-
gone an industrial process, and therefore, they will be outside this new

law,

(f) Who is the manufacturer, and liability of others. The next question
is who is the manufacturer. Normally this will be the manufacturer of
producer of the finished product, the end product, or the completed pro-
duct. If the defect exists in a component, then both the manufacturer
of the component and the manufacturer of the finished product will be
liable. If for example there is a defective electronic device supplied
by a component manufacturer which causes a fire, then the manufacturer
of the defective device will be liable and also the manufacturer of the

final product which incorporated the device will also be liable.

5. Defences

(@) Product not yet “supplied” by the manufacturer. The directive and
the British Act provide for a number of defences to be available to manu-
facturers. It is for the injured person who is bringing a claim to prove

the damage, to prove that the product was defective, and to prove the



causal relationship between the defect and the damage. If he cannot prove
those facts, he cannot succeed in the litigation under the new law. Even
if he does prove those things, he may still be met by one of the defences
that are specifically laid down. 1 do not have time to go through all
these defences. [ will mention just two as illustrations.

One is the defence that the product was not supplied by the manufac-
turer. This could mean, for example, it was stolen before it had undergone
an inspection process so that it would not be right to hold the manufac-
turer liable. The defence as stated does not appear to be based on a
rational ground. Even if it was finally produced and passed by the manu-
facturer and was waiting for sale, it would be outside the province of the
directive if it was not actually sold or supplied by the manufacturer.
There are two particular situations which would seem to be covered by this
defence. The first is where the product that has been completed causes
injury to an employee of the manufacturer in the manufacturing factory.
Since that product has not been supplied to a wholesaler or distributor
by the manufacturer, it would apparently not be covered by the provisions
of the directive. The other situation is where the product has not yet
been the subject of a sale or other supply even though it has come into
the hands of a consumer. An illustration of this is where the manufac-
turer himself owns for example a supermarket offering the supply or sale
of such products. This can happen relatively easily because the notion
of producer expressiy covers the owner of a supermarket who has goods
manufactured for him which he markets under the supermarket’ s name. Where
the supermarket has its own label products on the shelves, they will not
be supplied by the supermarket owner in his capacity as manufacturer or

producer until the goods are actually sold. Under English law, this does



not occur until the customer reaches the check out point, and the price

is rung up and the price is paid. A number of accidents have already
occurred, notably in the United States, by products exploding while still
in the supermarket. There have been, for example, injuries caused by soft
drinks where there is a defective container which explodes because the
drink is under pressure. Apparently there would not be strict liability
in such cases, because the supermarket proprietor would be able to claim
that the product had not yet been supplied by him. Indeed, it did not

yet reach the check-out.

(b) State of the art. The second defence that I want to mention is a
controversial one. It is generally known as “the state of art” defence.
It is a defence to show that the state of scientific and technical know-
ledge at the relevant time was not such that a producer might be expected
to have discovered the defect. This is controversial for two reasons.
One is that it seems to go against the whole idea of strict liability.
The whole idea of strict liability is liability without fault. The state
of art defence is that the manufacturer was not at fault in one particular
situation. The second reason for its being controversial is that it pro-
duces a liability under the new law which is at a lower level than the
liability that existed under the old law, namely under the Sale of Goods
Act.

Indeed the words of this defence are entirely appropriate to the exam-
ple of the typhoid infested milk case that I gave earlier as an example :

Frost v. Aylesbury Dairy Co. The defence raised by the dairy company was

that, in the state of scientific and technical knowledge in 1905, it could

not have discovered the defect. The English court in 1905 held that that



was not a defence under the Sale of Goods Act. But under the directive,
it would be a defence. As a result, the object of harmonizing the law
within the member States would not be achieved by the directive unless
anomalies as between the Sale of Goods Act and tort law were eliminated.
This defence is not an essential part of the directive. [t is included
in the directive as an optional defence which each member State may or
may not adopt as they see fit. The United Kingdom has introduced this
defence. West Germany has introduced this defence. [ am told that France
will not introduce this defence. But it clearly is controversial for an
added reason in that it will not produce harmonization of law as between
the member States of the EEC. I make no secret of the fact that I am
personally opposed to the introduction of this defence as indeed were the
various reports of the Law Commission, the Scottish Law Commission, and
the Royal Commission. However, it is too late now. Parliament has in-
cluded this defence in our own legislation, so it is a part of English
law, I ought to say, however, that the new law does not replace the old
law., The old law under the Sale of Goods Act continues to be effective
side by side with the new law. The anomalies as between the injured per-
son who is himself or herself a buyer and the injured persens who are not

themselves buyers will continue to exist in English law.

6. Time Limits

The final point that I want to mention is the aspect of time limits
in relation to the contents of the new {aw. There are two time limits
in the new legislation., The first is a fairly usual limitation period

of three years that runs from the date of injury, after which an action



cannot be brought under this new law. The other is somewhat unusual.

[t is a period that it sometimes referred to as a cut-off period, which

is a period of ten years from the date when the manufacturer supplied the
article. Under the ten-years cut-off period, it is possible for time to
run out before the injury has occurred. So this is not a limitation pe-
riod in the usual sense of the term. It is rather a special period that
was introduced fairly obviously, [ think, in a sense of compromise between
manufacurers’ representatives who were scared of the new liability and

those who wanted the new law to be introduced.
7. Conclusion

[ would like to conclude by making two points. The first is that
liabifity under the new law, i.e. the Consumer Protection Act 1987, is
tort liability. This is a liability based on a claim against an indivi-
dual or identified manufacturer or producer. It is in the usual convention
of litigation in courts. Most claims will no doubt be settled out of
court by insurance companies, but nevertheless it is a tort claim. There
are a number of lawyers in England and in other European countries that
would prefer to see a form of compensation, provided without having to
litigate, without having to identify producers, without having to go to
court. This is sometimes known as “no fault liability” which is used in
this sense as meaning liability not of individual companies responsible
but liability of a fund, some form of overall insurance fund, where a
claim is made without having to show fault and without necessarily having
to identify an individual defendant against whom a claim is made. However,

only one country in the world seems to have introduced a scheme of that



kind that covers all injuries. That country is New Zealand where it is
still controversial. The second point I would like to make is one that
Professor Tajima will find it difficult to translate. [ would like
publicly to thank him very much indeed not only for his brilliant inter-
pretation of what I have said but also for organizing so much of my visit
to Japan and for taking the initiative in bringing me here, for looking

after me so well and for being a good friend all the time. Thank you.
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